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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Professional  and  Consulting  Service 
Costs 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  revision  to  FAR  31.205-33  to 
clarify  and  strengthen  the  current  cost 
principle  to  provide  a  sufficient  basis  to 
adequately  question  consultant  costs. 

Comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
December  5, 1988  to  be  considered  in  the 
formulation  of  a  Hnal  rule. 

ADDRESS:  Interested  parties  should 
submit  vsrritten  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  and  F  Streets 
NW.,  Room  4041,  Washington,  DC  20405. 

Please  cite  FAR  Case  88-54  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 

DC  20405,  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Recent  allegations  of  improprieties 
involving  numerous  defense  contractors 
nnd  their  outside  consultants  have 
caused  the  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  to  evaluate  the 
adequacy  of  the  current  cost  principle 
on  professional  and  consultant  service 
costs  (FAR  31.205-33).  The  Coimcils 
have  concluded  that  the  current  cost 
principle  needs  to  be  clarified  and 
strengthened  because  the  lack  of 
specificity  of  the  current  cost  principle 
does  not  provide  a  sufficient  basis  to 
adequately  question  consultant  costs. 
Therefore,  the  Councils  are  proposing 
the  following  changes  to  (a)  include 
examples  of  the  types  of  services 
covered  by  the  cost  principle,  (b) 
strengthen  and  clarify  the  unallowability 
of  costs  for  certain  activities  described 
by  FAR  31.205-33,  and  (c)  require  a 
contractor  to  provide  specific 


documentation  supporting  consultant 
costs. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  will  not  have  a 
substantial  cost  or  administrative  effect 
on  a  signiHcant  number  of  small 
businesses.  Small  businesses  generally 
do  not  have  cost  or  incentive  contracts 
where  allowability  of  costs  is  a  major 
concern.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply  and  an 
Initial  Regulatory  Flexibility  Analysis 
has  not  been  prepared.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  31.205-33 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  Case  88-610  in  correspondence. 

C.  Paperwork  Reduction 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  rules  do  not  require  or  impose 
any  change  in  reporting  or 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq.  Under  the 
current  rules  of  the  FAR,  particularly  the 
clauses  at  52.215-2,  Audit-Negotiation, 
and  52.216-7,  Allowable  Cost  and 
Payment,  offerors  and  contractors  are 
required  to  maintain,  and  provide  access 
to,  records  sufficient  to  permit  the 
Government  to  determine  the 
allowability  and  reasonableness  of 
costs. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  October  13, 1988. 

Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-33  is  revised  to  read 
as  follows: 

31.205-33  Professional  and  consultant 
service  costs. 

(a)  Definition.  “Professional  and 
consultant  services”,  as  used  in  this 
subpart,  are  those  services  rendered  by 
persons  who  are  members  of  a 
particular  profession  or  possess  a 
special  skill  and  who  are  not  officers  or 
employees  of  the  contractor.  Examples 


include  those  services  acquired  by 
contractors  or  subscontrators  in  order  to 
enhance  their  legal,  economic,  financial, 
or  technical  positions.  Professional  and 
consultant  services  are  generally 
acquired  to  obtain  information,  advice, 
opinions,  alternatives,  conclusions, 
recommendations,  training,  or  direct 
assistance,  such  as  studies,  analyses, 
evaluations,  liaison  with  Government 
officials,  or  other  forms  of 
representation. 

(b)  Costs  of  professional  and 
consultant  services  are  allowable 
subject  to  this  paragraph  (b)  and 
paragraphs  (c)  through  (h)  of  this 
subsection  when  reasonable  in  relation 
to  the  services  rendered  and  when  not 
contingent  upon  recovery  of  the  costs 
from  the  Government  (but  see  31.205- 
30). 

(c)  Costs  of  professional  and 
consultant  services  performed  under 
any  of  the  following  circumstances  are 
expressly  unallowable: 

(1)  Services  to  obtain,  distribute,  or 
use  information  or  data  protected  by 
law  or  agency  regulation  (e.g.,  see  FAR 
52.215-12,  Restriction  on  Disclosure  and 
Use  of  Data)  unless  the  data  or 
information  was  commonly  available 
(e.g.,  news  article  or  public  testimony). 

(2)  Service  that  are  intended  to 
improperly  influence  the  contents  of 
solicitations,  the  evaluation  of  proposals 
or  quotations,  the  selection  of  sources 
for  contract  award,  whether  award  is  by 
the  Government,  or  by  a  prime 
contractor  or  subcontrator. 

(3)  Any  other  services  obtained, 
performed,  or  otherwise  resulting  in 
violation  of  any  statute  or  regulation 
prohibiting  improper  business  practices 
or  conflicts  of  interest,  or  similar 
misconduct. 

(4)  Services  performed  which  are  not 
consistent  with  the  purpose  and  scope 
of  the  services  contracted  for  or 
otherwise  agreed  to. 

(d)  Costs  of  legal,  accounting,  and 
consultant  services  and  directly 
associated  costs  incurred  in  connection 
with  organization  and  reorganization 
(also  see  31.205-27),  defense  of  antitrust 
suits,  defense  against  Government 
claims  or  appeals,  or  the  prosecution  of 
claims  or  appeals  against  the 
Government  (see  33.201)  are 
unallowable  (but  see  31.205-47).  Such 
costs  incurred  in  connection  with  patent 
infringement  litigation  are  unallowable 
unless  otherwise  provided  for  in  the 
contract. 

(e)  Cost  of  legal,  accounting,  and 
consultant  services  and  directly 
associated  costs  incurred  in  connection 
with  the  defense  or  prosecution  of 
lawsuits  or  appeals  between  contractors 
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arising  from  either  (1)  an  agreement  or 
contract  concerning  a  teaming 
arrangement,  a  joint  venture,  or  similar 
arrangement  of  shared  interest:  or  (2) 
dual  sourcing,  co-production,  or  similar 
programs,  are  unallowable,  except  when 

(i)  incurred  as  a  result  of  compliance 
with  specific  terms  and  conditions  of  the 
contract  or  written  instructions  from  the 
contracting  officer,  or  (ii)  when  agreed 
to  in  writing  by  the  contracting  officer. 

(f)  In  determining  the  allowability  of 
costs  (including  retainer  fees)  in  a 
particular  case,  no  single  factor  or  any 
special  combination  of  factors  is 
necessarily  determinative.  However,  the 
contracting  officer  shall  consider  the 
following  factors,  among  others. 

(1)  The  nature  and  scope  of  the 
service  rendered  in  relation  to  the 
service  required. 

(2)  The  necessity  of  contracting  for  the 
service,  considering  the  contractor’s 
capability  in  the  particular  area. 

(3)  The  past  pattern  of  such  costs, 
particularly  in  the  years  prior  to  the 
award  of  Government  contracts. 

(4)  The  impact  of  Government 
contracts  on  the  contractor’s  business. 

(5)  Whether  the  proportion  of 
Government  work  to  the  contractor’s 


total  business  is  such  as  to  influence  the 
contractor  in  favor  of  incurring  the  cost, 
particularly  when  the  services  rendered 
are  not  of  a  continuing  nature  and  have 
little  relationship  to  work  under 
Government  contracts. 

(6)  Whether  the  service  can  be 
performed  more  economically  by 
employment  rather  than  by  contracting. 

(7)  The  qualifications  of  the  individual 
of  concern  rendering  the  service  and  the 
customary  fee  charged,  especially  on 
nongovernment  contracts. 

(8)  Adequacy  of  the  contractual 
agreement  for  the  service  (e.g., 
description  of  the  service,  estimate  of 
time  required,  rate  of  compensation, 
termination  provisions). 

(g)  Retainer  fees  to  be  allowable  must 
be  supported  by  evidence  that — 

(1)  The  services  covered  by  the 
retainer  agreement  are  necessary  and 
customary; 

(2)  The  level  of  past  services  justifies 
the  amount  of  the  retainer  fees:  (if  no 
services  were  rendered,  fees  are  not 
automatically  unallowable);  and 

(3)  The  retainer  fee  is  reasonable  in 
comparison  with  maintaining  an  in- 
house  capability  to  perform  the  covered 


services,  when  factors  such  as  cost  and 
level  of  expertise  are  considered. 

(h)  Fees  for  services  rendered  shall  be 
allowable  only  when  supported  by 
evidence  of  the  nature  and  scope  of  the 
service  furnished.  (Also  see  31.205- 
38(g)).  Such  evidence  may  include,  to  the 
extent  necessary  to  ensure  that  the  work 
performed  is  proper  and  does  not  violate 
law  or  regulation: 

(1)  Details  of  all  agreements  (e.g., 
work  requirements,  rate  of 
compensation,  and  nature  and  amount 
of  other  expenses,  if  any)  with  the 
individuals  or  organizations  providing 
the  services  and  details  of  actual 
services  performed. 

(2)  Invoices  or  billings  subitted  by 
consultants,  including  sufficient  detail 
as  to  the  time  expended  and  nature  of 
the  actual  services  provided. 

(3)  Consultants’  work  products  and 
related  documents  such  as  trip  reports 
indicating  persons  visited  and  subjects 
discussed,  minutes  of  meetings,  and 
collateral  memoranda  and  reports. 

[FR  Doc.  88-24412  Filed  10-20-88;  8:45  am) 
BILUNG  CODE  6820-61-M 


